
Coronavirus – Frequently asked questions about layoffs and closures 

 

 As the coronavirus situation evolves on a rapid basis, employers are attempting to determine 
what their options are with respect to managing their workforce amidst economic and regulatory 
changes. Some employers are asking whether they can temporarily shut down their worksite or send 
workers home on a short-term layoff. 

Q: Can an employer require its employees to take a temporary furlough? For example, we are 
considering asking non-essential personnel to stay home until after March 31. 

A: Yes. A furlough is a type of leave from work with no pay, often due to economic or special 
conditions where there is a lack of work or strong need to cut costs. With a furlough (as opposed 
to a layoff), employees are allowed and expected to return to work once regular business 
resumes.  

 Absent a collective bargaining agreement or other contract which relates to this decision-
making process, an employer may decide to furlough or layoff certain workers for a period of 
time. In making the determination of who will be selected, it is important for the employer to 
ensure that the decision-making process is based upon legitimate non-discriminatory reasons 
rather than protected classes.  Consider (1) working with your senior management team to 
determine who is essential or non-essential and then (2) reviewing the determination and 
decision-making process with your legal counsel to ensure no discriminatory impact on any 
protected group occurs. 

Reducing an employee’s hours of work may trigger the notification requirements of the Worker 
Adjustment and Retraining Notification (WARN) Act, which is detailed further below. 

If an employer chooses to furlough exempt employees to cut down on labor costs, it is 
important to remember that the Fair Labor Standards Act requires employers to pay those 
employees their full weekly salary if they perform any work during the week. Accordingly, if an 
employer wishes to avoid the expense of salaries during this time, the employer must advise the 
salaried exempt employee prior to the layoff or closure that they are not to perform any work.    

Q: Can an employer temporarily shut down an entire plant or facility? 

A: Assuming that there are no collective bargaining agreements or similar contracts which may 
impact an employer’s decision-making process in this regard, an employer can shut down a 
plant or facility on a temporary basis. The primary consideration when shutting down a 
workplace is compliance with the WARN Act, which requires employers to provide notice to 
affected employees and certain other officials when a qualifying closure or layoff occurs. More 
details on the WARN Act are below. 

Q: Are there any other options besides closures, furloughs, or layoffs to cut costs during this time? 

A: Another option is to reduce the working hours of your non-exempt workers. For example, you 
could reduce their schedules to 50% of their normal work week. Make sure that you are 
applying the same analysis as above to the decision regarding who is affected.  



Q: How do we know if the WARN Act applies to our workplace? 

A: The federal WARN Act applies to employers with:  

• 100 or more full-time employees or  
• 100 or more employees who collectively work more than 4,000 hours per week. 

The WARN Act requires covered employers to provide notice to affected employees when there 
is a layoff or a plant closure.  

Layoff: For a layoff to trigger the WARN Act, the employer must reduce the hours of work for 50 
or more workers by 50% or more for each month in any 6-month period.  

Plant or facility closing: A closing will trigger the WARN Act if an employer: 

• Closes a facility or discontinues an operating unit, permanently or temporarily, affecting 
at least 50 employees at a single site of employment.  

• Terminates 500 or more workers from a single facility during a 30-day period 
• Terminates between 50-499 workers and the number of terminated employees 

constitutes 33 percent or more of the employer's total active workforce (not including 
part-time employees) at that facility. 

Q: Do any of the exceptions to the WARN Act apply to this situation involving the coronavirus? 

A: There are three exceptions to the full sixty-day notice: (1) faltering company, (2) natural 
disaster, or (3) unforeseeable business circumstances. The Department of Labor describes 
“unforeseeable business circumstances” as those “that were not reasonably foreseeable at the 
time that 60-day notice would have been required (i.e., a business circumstance that is caused 
by some sudden, dramatic, and unexpected action or conditions outside the employer’s control, 
like the unexpected cancellation of a major order.” See 
https://www.dol.gov/sites/dolgov/files/ETA/Layoff/pdfs/_EmployerWARN2003.pdf for more 
information. To determine whether this or another exception may apply, consult with your 
company’s legal counsel. 

Q: If the WARN Act applies, to whom must we provide notice?  

A: If your circumstances trigger the WARN Act, then the employer must notify the following 
entities: 

• The employees affected by the impending layoff or closing; 
• The union representative, if any; 
• The state dislocated worker unit; and 
• The chief elected official of the local government. 

Notice is not required for employees who are being transferred within a reasonable commuting 
distance from the original job site, for temporary employees who were hired with a clear 
understanding that their employment was temporary, and employees embroiled in labor 
disputes, lockouts, or strikes.  

https://www.dol.gov/sites/dolgov/files/ETA/Layoff/pdfs/_EmployerWARN2003.pdf


Notice to the affected employees must be written in such a way that is easily understandable. It 
must include information regarding: 

A. Whether the closing or layoff is temporary or permanent 
B. Whether an entire facility is being closed 
C. Contact information for a company official to speak on the closing or layoff 
D. The expected date of the first termination and schedule for all terminations 
E. Whether bumping rights exist and 

Notice to the union representative will contain items A, B, C, D along with the names and job 
titles of the affected employees and the names and addresses of all employment sites affected. 
Notice to the state dislocated worker unit and chief elected officer must include all the 
aforementioned information plus the name of each union representing affected employees and 
the name and address of the chief elected officer for each union.  

Q: If the WARN Act applies, we do not have enough time to provide 60 days’ notice before we 
implement the closure or layoff. What would the consequences be? 

A: An employer who does not provide the required notice is liable to each affected employee for 
back pay and benefits for up to 60 days. In other words, the penalty would likely be measured 
by the number of days for which the employer did not give notice.  

Q: What impact will the closure or layoff have on employees’ benefits?  

A: If the closure or layoff affects the employees’ health insurance benefits, you must ensure 
compliance with COBRA requirements. COBRA (the Consolidated Omnibus Budget Reconciliation 
Act) gives employees and their dependents who lose their health benefits the right to choose to 
continue group health benefits for certain periods of time under circumstances such as 
voluntary or involuntary job loss, reduction in the hours worked, and other life events.  

With respect to unused vacation time, employers can follow their usual policy with respect to 
paying out vacation time upon separation, or they can decide to adopt a temporary policy 
providing otherwise. As always, ensure that the application of your chosen policy is consistent 
across the board. Keep in mind that vacation policies may be subject to the Employee 
Retirement Income Security Act and consult with your legal counsel on this and any other ERISA 
questions. 

Q: Will affected employees be eligible for unemployment compensation? 

A: It is reasonable to expect employees to seek unemployment compensation under these 
circumstances. According to the Ohio Department of Job and Family Services, “Ohio 
unemployment benefits are available to individuals who are unemployed through no fault of 
their own. If an employer must shut down operations and no work is available, individuals may 
be eligible for unemployment benefits if they meet the monetary criteria and the federal weekly 
eligibility criteria.” More information about unemployment insurance benefits in light of the 
coronavirus situation is available at http://jfs.ohio.gov/ouio/CoronavirusAndUI.stm.  
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